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ISO HARVARD LAW REVIEW. 

governmental and police power for all purposes for two miles beyond. Held, 
that both provisions violate the clause of the state constitution which prohibits 
deprivation of liberty without due process of law. Malone v. Williams, 103 
S. W. 798 (Tenn.). 

It is clear that two distinct municipal corporations cannot exercise the same 
power at the same time within the same territories. Taylor v. Fort Wayne, 
47 Ind. 274, 281. But the state as sovereign may within proper limits delegate 
its power to a municipality, and when such a delegation is in conflict with a 
former grant the latter is impliedly revoked. See Patterson v. Society, 4 Zab. 
(N. J.) 385, 399. Such extension of jurisdiction has been most frequent for the 
purpose of regulating liquor traffic, and has been upheld for such purpose to the 
extent of four miles. Jordan v. Evansville, 163 Ind. 512. The power thus 
delegated must, however, have reference to the welfare of such municipality. 
Falmouth v. Watson, 5 Bush (Ky.) 660. Moreover, the delegation to a munici- 
pality of any unreasonable or oppressive power over those outside its limits, who 
have no voice in the corporate affairs, must be regarded with apprehension as a 
deprivation of liberty without due process of law. It is clear that while such 
extension of power might be proper in the case of a large city surrounded by 
sparsely settled country, it would be unjustifiable where two populous cities were 
contiguous. And the decision in the present case declaring the proposed grant 
unreasonable seems sound. 

Patents — Infringement — Contributory Infringement. — The pat- 
entee of a talking-machine had no patent on the sound-producing records used 
with the machine. The defendant manufactured and sold records solely for the 
use of purchasers of the talking-machines. Held, that the sale of the records 
may be enjoined. Leeds 6-° Catlin Co. v. Victor Talking Machine Co., 154 Fed. 
58 (C. C. A., Second Circ). 

The doctrine of contributory infringement usually prohibits the sale of unpat- 
ented parts of a patented combination, or unpatented articles which are of value 
only when used in combination with the patented article. Thomson-Houston 
Electric Co. v. Kelsey, etc., Co., 75 Fed. 1005. The result, as pointed out by 
the dissenting opinion, is the creation of a monopoly of an unpatented article. 
But purchasers of patented articles have the right of repair and supply, and it 
is therefore held that the sale to them of short-lived incidental articles cannot 
be enjoined. Morgan Envelope Co. v. Albany, etc., Co., 152 U. S. 425. In the 
present case the court bases its decision on the permanent nature of the- records. 
The better test seems to be that of the practical comparative permanency of the 
patented and the unpatented article. See Morgan Envelope Co. v. Albany, etc., 
Co., supra, 433. Records of a talking-machine do not wear out quickly, and 
are therefore permanent in that sense,"but not in another, since in practice they 
are periodically renewed. The case seems doubtful, therefore, even granting the 
soundness of enlarging the monopoly of the patent in the case of truly perma- 
nent auxiliary articles. Cf. Wilson v. Simpson, 9 How. (U. S.) 109. 

Post-Office — Power to Withhold Mail Pending Investigation of 
Fraud Charges. — The Postmaster-General issued an order withholding the 
complainant's mail for six weeks, pending the investigation of a charge of fraud. 
Held, that he is exceeding his power. Donnell Mfg. Co. v. Wyman, 4 The 
Law 807 (Circ. Ct., E. D. Mo., Sept. 2, 1907). 

This case seems the first to define the powers of the Postmaster-General in 
this matter. He is authorized on evidence of the addressee's fraud, " satisfac- 
tory to him," to order mail returned. U. S. Comp. Stat. 1901, § 3929. But it 
is questionable if he may withhold mail even for a limited time, before he is 
satisfied of fraud. It may be urged, on the one hand, that the statutory grant 
of power includes authority to do whatever is necessary to make effectual the 
object of the grant. See Mayor v. Sands, 105 N. Y. 210, 218. And, as the 
object is to prevent fraudulent use of the mails, not to imply the power would 
to a degree defeat the object of the statute, for the addressee, pending an inves- 
tigation, would reap the benefit of his fraud. On the other hand, it may be 
argued that whenever a statute gives a right and names a remedy, it impliedly 



